INDEX 


TO THE 


PRINCIPAL MATTERS 


IN THIS VOLUME. 





A. 
ACTION. 


1, Where there was a sale of 1500 bushels 
of salt to be paid for at 90 days, it was 
held that an action could not be brought 
on the contract until the expiration of the 
time. Banks e¢ al. v. Cater et al. 92. 


2. An action on a contract, whether ex- 
press or implied, or whether by parol or 
under seal, or of record, must be brought in 
the name of the party in whom the legal 
interest in such contract is vested. Ca- 
=: Adm’r. of Caruthers v. Wardlaw, 

89. 


See Bonps, 5, 6. 
ACTIONABLE WORDS. 
See SLANDER. 
ADVERSE POSSESSION. 


The only possession and enjoyment which 
can divest a legal right to property, must be 
adverse to, and inconsistent with, the title. 
And even an adverse possession, held during 
the minority of the true owner, cannot ope- 
rate against hisright. Irwinv. Morrell, 74 


AFFIDAVIT FOR ATTACHMENT. 


1. An affidavit for attachment which states 
that “ defendant is removing without the li- 
its of this state as this deponent doth verily 
believe,” is sufficiently positive under the 
act of 1816. Ginnis v. Bacon, 195 


2. In the same affidavit for attachment, plain- 
tiff may set forth notes due—notes that are 
not due, and that he is indorser on cer- 
tain other notes of defendant. which are 
not yet due, without subjecting himself to 
the consequences of a misjoinder of actions ; 
the acts of 1799, 1816 and 1820, being 
in effect butone act so far as this point is 
concerned. Selleck v. Twesdell, 196 


3. It plaintiff in his affidavit use the words 
“has absconded,” they are sufficient under 


33 


the act of 1799, though the words in that 
act are used in the present tense, ¢b. 


4. A plaintiff who makes an affidavit for an 


attachment does not entitle himself to the 
benefit of the act of 1816 and 1820, by sim- 
ply showing in his affidavit that the defend- 
ant absconds. To obtain the benefit of 
these statutes, he must state that his debtor 
is removing or is about to remove without 
the limits of this State, according to the 
act of 1816: and that the principal debtor 
is actually removing or about to remove, 
or has removed without the limits of the 
State or County, according to that of 1820. 


AGENT. 
See Revease, 1. Trstaror, 1. 


ALIMONY. 


. The court refused to order an allowance 


by way of temporary alimony for a married 
woman, out oft her husband’s estate, rare 
the pendency of a libel for divorce and a bil 

of ne exeat, when it appeared by his answer 
that the husband was willing to take her to 
his bed and board and treat her well. Slack 
v. Slack, 166 


AMENDMENT. 


. Neither the judiciary act of 1799, or any 


act amendatory thereof, nor the common 
law, nor the English statute of jeofails, will 
authorize the courts to permit a change of 
parties and the introduction of a new cause 
of action, by way of amendment in the 
pleadings. Casnard v. Eve etal., 109 


2. When an order to amend a writ is taken 


at one term, and the amendment is not 
made at the next term, it cannot be amend- 
ed afterwards without a new order. Birch 
v. Roberts, 172. 


APPEAL. 


1. In this State, the right of appeal from a 


special jury to a hearing before another 
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special jury, exists in equity cases. 
v. Barnett, 


Pool 
8 


2. When a new trial is granted on the ver- 
dict of a petit jury, and it is shown to the 
court that the party is unable to appear, 
because he cannot give security, the court 
will, on payment of costs, direct the case 
to be transferred to the appeal docket, and 
allow it to be tried before a special jury. 
Stewart v. Grimes et al. 209 


ARREST. 
» See Bonn, 7. 
ARREST OF JUDGMENT. 


A prisoner was indicted and convicted un- 
der a law to which no penalty was annexed 
by the legislature: On motion in arrest of 
judgment the court discharged him, and ar- 
rested all further proceedings. State v. 
Ashley, 188 


ASSUMPSIT. 


An express contract of sale cannot be re- 
covered on, under a general indebitatus us- 
sumpsit count; it must be specially declar- 
edupon. Banks etal.v. Cateretal. 92 


ATTACHMENT. 


1. If defendant in attachment appear and put 
in special bail, he dissolves the attachment, 
relieves his goods from its lien and it be- 
comes thenceforth a proceeding in per- 
sonam. Inferior Court v. Barr,et al. 33 


2. Attachment may also be dissolved by de- 
fendant’s giving bond with good security 
to appear, abide by, and perform the order 
or judgment of the court ; and after attach- 
ment is dissolved, the proceeding need not 
be advertised. ib. 


See AFFIDAVITS FoR ATTACHMENT, I, 2, 3, 
4. Bonps, 8. 


ATTORNEY. 


See Executor anp ADMINISTRATOR, 1 ; 
Costs, 1. 


B. 
BEQUEST. 


1. The words “In the event of its be 
coming necessary,” in a_ will, are 
the same in effect with the words 
“If it become necessary—provided it 
should become—if it should happen to 
become,” which clearly indicate a condi- 
tional bequest, and not a limitation. Mac- 
kay et al. v. Moore, Executor of Wiison 
etal. 5? 


2. If the condition precedent become impos- 
sible, even bythe act of God, the estate 
would never arise. ib. 


See Wixzs, 1, 2, 3. 


INDEX. 


BILL OF SALE. 


An alteration of a bill of sale, by note at the 


foot thereof, from an absolute one to one 
which limits the interest in the property to 
a mere estate for life, although by consent 
of parties, ought to be upon valuable con- 
sideration, or the courts will not enforce it. 
Mills v. Mercer and wife, 160 


See Trover, 1. 


BONDS. 


. The obligor of a bend can in no case be 


permitted to take advantage of the omis- 
sion of conditions, where the omission is 
beneficial to himself. And where the con- 
ditions omitted are onerous to the obligor, 
they shall not be permitted to charge him. 
Justices of the Inferior Court v. Wynn, 23 


2. Where a statute prescribing the condition 


of a bond to be given by an officer, agent, 
trustee or other person, enumerates pare 
ticular duties, and also contains general 
words which include his whole duty, the 
obligor is not discharged from his general 
obligation by an omission of such particular 
enumeration. ib. 


3. Where there has been a substantial com- 


pliance with the law, the want of a rigid 
comformity with the mere letter of the 
statute requiring a bond to be taken, is not 
a fatal objection to the bond. Central 
Bank v. Kendrick, 67 


- When a statute prescribes the form and 


condition of the bond, and declares all 
bonds takenin _ other'form void, the bond 
prescribed should be strictly pursued. ib. 


. If a bond be joint and several, the party 


for whose benefit it was made, may sue 
either or both the obligors at his election. 
Spratlin v. Hudspeth, 156 


- Inan action on a’ bond to save harmless 


a security on another bond, it is sufficient 
that the record shows the security to have 
been damnified, and the evidence upon 
which he became damnified need not be 
produced. 1b. 


- In an action upon a bond conditioned to 


pay a debt by instalments, or to pay rent, 
the simple production of the bond on the 
part of the plaintiff is sufficient to put the 
defendant upon the proof of the performance 
of the condition: and the same principle 
is applicable to a bond conditioned to de- 
liver, on a certain day, a deed and muniments 
of title. Stewart v. Grimes, et al. 209 


8. If a party under arrest be required to ex- 


ecute a bond not according to law, duress 
may be pleaded and the bond or recogni- 
zance be avoided. The Governor v. Wile 
liams, eé al. 244 


9. The bond given in pursuance of the statute 


regulating attachments must be such a 
bond as can be enforced by the courts of 
this State: therefore if the obligor reside 
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in another State the bond is bad, and the 
attachment will be dismissed. Thompson 
v. Arthur, 253 


See Extcutok aNnD ADMINISTRATOR, 4. 
Measure oF Damaces, 1. Srarures, 
ConstTRUcIoN oF, I, 2. 


Cc. 
CATTLE STEALING. 
See Juries, 1. 
CERTIORARI. 


A certiorari was granted and sustained upon 
the ground that the Justices’ Court had 
misinterpreted the legal effect of certain 
articles of agreement introduced in evidence 
before it, Barnett v. Justices and Totley 

Co. 175 


CITY COUNCIL OF AUGUSTA. 


While the city council of Augusta confines 
itself within the limits of the charter to 
make police regulations under its own ordi- 
nances, it cannot be considered a court 
subject to prohibition. Mealing et al. v. 
City Council of Augusta, 221 


See Municrpat RecuLations. 
CLAIM TO LAND. 

See InrerProsina CLarms. 
COLLATERAL SECURITY. 
See ReceEirr. 
CONDITIONAL BEQUEST. 


See Bequest, 1,2. Leeacy, 1,2. Witxs, 


eoasS 
CONSIDERATION. 


See Britt oF Save. Execution, 4. 
Pieapines, 1. Promissory Notes, 


4.9, 
CONSTABLE. 


It is the duty of a constable, before levying 
upon negroes or real estate, to enter upon 
the execution “No personal property 
to be found ;” and such entry is not tra- 
versable. Daniel v. Justices of Inferior 
Court, 


CONTEMPT OF COURT. 
See Haseas Corpvs, 6. 
CONTRACT. 

See Action. AssuUMPSIT. 

COPARTNERSHIP. 


1. The courts will not recognise a copartner- 
ship incrime. Bank of Georgia v. a 
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2. After dissolution of copartnership, and 
until the statute of limitations shall. have 
attached to the demand, each partner has 
the power to bind his copartner by promises 
which shall avoid the statute: but the 
promise, to be sufficient, must be express, or 
there must be an acknowledgment so direct 
and explicit, as to be equivalent to a promise. 
Fellows v. Guimarin, et.al. 101 


3. The authority of one partner to make con- 
tracts which bind the whole, arises from the 
confidential nature of the partnership rela- 
tion. Brewster et al v. Hardeman et al. 

139 


. When a partnership relation ceases, the 
authority which grows out of it, and is de- 
pendent upon it, also terminates; except 
so far as a continuing authority touching 
the unsettled business of the firm, is ex- 
pressly delegated or is necessarily implied 
for the benefit of all parties. ib. 


. After the dissolution of a copartnership, 
one partner cannot, by a new promise, 
revive, against his copartners, a debt from 
the obligation of which they have all once 
been legally absolved; and therefore an 
acknowledgment of a debt, or a promise 
to pay it, made by one partner, after the 
dissolution of the firm, and after the debt 
has been barred by the statute of limita- 
tions, will not revive the debt against the 
former partners. %. 


6. But according to “ precedent and author- 
ity” the admission of a debt by one partner 
ave dissolution and before the statute has 
interposed its bar, will be binding upon the 
other partners, so far as to constitute a new 
point from which the statute shall com- 
mence running. ib. 


7. After dissolution, one partner cannot by 
his separate acknowledgment, convert an 
open account into a liquidated demand so 
as to charge his former partners with in- 
terest. 1b. 


CORPORATION. 


A corporation cannot be garnished under the 
statute of 1822 authorizing garnishments in 
certain cases, therein mentioned. Rives v. 
Boulware eé al. 153 


COSTS. 


1. An attorney who institutes a suit for a 
client living out of the state or out of the 
county where the defendant resides, is 
liable for all costs, in the event of the suit 
being dismissed or his client cast: Or if 
he recover, and judgment be entered up, 
and execution issue, and there is a return 
thereon of no property, he is still liable 
for costs. Carmichael v. Pendleton and 
Another, 174 


. In action for malicious prosecution where 
the plaintiff recovered one dollar damage, 
the court held the plaintiff was entitled to 
no more costs than damages. Stapp v. 
Partlow, 176 
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3. Where a certiorari was granted and sus- 
tained against the commissioners of the 
road, and there was no allegation that they 
acted corruptly or with design to oppress, 
they were held not to be individually liable 

for costs. Nunnelly v. Road Commission- 

ers, 192 


See Executor AND ADMINISTRATOR, I, 2, 
COVENANT. 


In an action of covenant for breach of war- 
ranty, the‘plaintiff must aver, if not an evic- 
tion, at least that he has abandoned or has 
been deprived, of the possession of the 
land. Othorwise, the declaration is bad on 
demurrer and a nonsuit will be awarded. 
M’Dowell v. Hunter, 4 


D. 
DECLARATION. 


. A general declaration for goods, wares and 
merchandize, without a bill of parcels, is bad. 
Martin v. Administrator of Fyffe, 17 


. And when the acconnt sued on was a sin- 
gle item charged in the books thus, “ Bills 
receivable to merchandize,” and a verdict 
had been rendered for plaintiff, the court 
granted a new trial declaring that the en- 
try was too general to prove the sale and 
delivery of any particular goods ; and al- 
though the defendant had waived the bill of 
parcels, plaintiff must prove particular 
items, tb. 


See PLEADINGS. 
DEEDS. 


1. The recording or not recording a deed 
concerns no one, except those who de- 
rive title from the same feoffor by a deed of 
subsequent date. Roe and Others v. Doe 
ex dem. Neal, 168 


2. Deeds more than 30 years old need not be 
proved where possession accompanies the 
deed from its execution. The act of 1785, 
does not innovate upon the English law 
respecting ancient deeds. 1b. 


; Roseing pve no preference to deeds, 
unless it is done within the time prescribed 
by the statute. Between deeds standing 
upon the same footing in other respects, the 
oldest is to be poaniehd. Doe ex dem. 
Hammond v. Roe and Reddin tenant, 177 


. A deed conveying property to the “ children 
of Nancy Jones,” is not void for uncertainty, 
if it can be shown who were intended by 
these words, and that they were in life and 
capable of taking at the time the deed was 
executed, but such a deed cannot be made 
to include after-born children of Nancy 
Jones. Hogg and wife v. Odom, 186 


5. Where the descendants of a negro had 
contracted marriage with a free white per- 
son in aneighboring State—enjoyed liberty 
and property for a long time, and trausmit- 


ted them te her descendants, the courts in 
this State presumed her free so far as to 
give effect to adeed made by her until some 
one should assert and maintain a right to 
her as his slave. Munter v. Shaffer, 225 


DEMURRER. 


See Covenant. 


DISCHARGE FROM IMPRISON- 
MENT. 


See Inrerion Courts, 2. 


DISTRESS-W ARRANT. 


. All the rights which belong to parties in 


‘ cases of claim’, at least such as regard the 
mode of trial, belong to parties to distress 
warrants for rent as soon as replevy is 
made: And among these rights, is that of 
appeal toa special jury. Hale v. “ 


2. A distress-warrant for rent is a remedy 


which none but a landlord can have; and 
as soon as the relation of landlord and te- 
nant ceases, the remedy ceases with it. 46, 


3. A distress-warrant may be levied on the 


tenant’s property, wherever it can be found 
in the county, and the authority to levy is 
not confined to the demised premises. 40. 


DIVORCE. 





See ALimony. 


DOWER. 


. The husband by alienation cannot divest 


the estate which the law casts on the wife, 
nor can it be done by public sale under an 
execution. Wakeman and Wife v. Roache, 

123 


. A widow has no right to claim an interest 


in advances made to children and brought 
into hotch pot ; but is confined to her hus- 
band’s estate at the time of his death. 
Wright ». Wright, 251 
DURESS. 
See Bonn, 7. 
E. 


EQUITABLE INTEREST. 


An equitable interest is not subject to a 


seizure and sale by a sheriff. Colvard v. 
Coxe Adm’r. of Crawford, 99 


See Execution, 4. 


EQUITY. 


1. The equity the court affords a person en- 


titled to real estate by devise, to have the 
encumbrances on it discharged as a debt 
out of the personal estate, goes no farther 
than as between the heir or devisee of the 
estate, and the residuary legatee: it can- 
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not interfere with the disposition of other 
arts, as specific or general legacies, much 
ess with the interest of creditors. M’Lel- 
lan et al. v. Wallace et al., 128 


2. Where a party has two funds liable to his 
claim, a person holding an interest in one 
only, has a right, in equity, to compel the for- 
mer to resort to the other, if that is necessa- 
ry for the satisfaction of both; but+this rule 
has no application in a question of right 
between two different sets of heirs, one 
excluded from the real estate by being an 
alien, but interested in the personal, and a 
creditor pursuing his lien upon the real es- 
tate. ib. 


See Appeat. Bequest, 1,2. Venpor. 
EVIDENCE. 


1, A merchant’s and shop-keeper’s books are 
evidence to prove the sale and delivery of 
oods, when it is shown that the books of- 
ered are of original entry—are in his hand 
writing—that he keeps fair books—has had 
dealings with the person charged, and that 
he kept no clerk : or if he kepta clerk who 
is dead. Martin v. Administrator of 
Fyffe, 17 


2. Where merchant’s books are introduced as 
evidence, they are open to remark from the 
court, and to the strictest scrutiny by the 
jury, and ifthere be the least suspicion of 
fraud or unfair dealing, they will be disre- 
garded. ib. 


3. Notice must be given to produce an origi- 
nal paper proved to be in the possession of 
the adverse party, before secondary evi- 
dence can be received of its contents. 
Bank of South Carolina v. Brown, 64 


4. The whole of a document cr writing offer- 
ed as evidence, must be read if required, 
otherwise there can be no certainty as to 
the sense and meaning of the entire docu- 
ment, ib. 


5. Where secondary evidence is let in, it is 
subject to the same rules which regulate 
the admission of primary evidence, ib. 


6. The impossibility of furnishing better evi- 
dence will not authorize the admission of 
that which is intrinsically defective and 
dangerous. 1b. 


7. It is not the conclusion at which a witness 
may arrive, which constitutes evidence ina 
cause ; he must staie facts, and let the jury 
draw their own conclusions. 1b. 


8. In an action against an administrator for 
money had and received by his intestate 
(which money was won at cards) it was 
held necessary to prove that the intestate 
actually received the money in question ; 
and proof that he was in partnership with 
others who gambled, won and received, it 
was held insufficient. Bank of Georgia v. 
Clarke, 83 


9. Upon proof that the clerk of the Court of 
Ordinary had been ordered by that Court 
never to permit an original paper to be tak- 


en out of his office, a certified copy was al- 
lowed in evidence ; and the Court said there 
was no law requiring the copy to be under 
seal. Roe and Others v. Doe ex dem. 
Neal, 168 


10. Hearsay evidence is not admissible to 
prove age. ° 


1]. An administrator’s accounts which have 
been allowed by the court of ordinary are 
prima facie evidence for the administra- 
tor; when called npon to account for his 
administrations; but never evidence of ti- 
tle for an administrator against third per- 
sons. Cumming v. Fryer, 183 


12. Testimony taken by interrogatories upon 
a former claim (which had been dismissed) 
to the same property, between the same 
parties, and upon the same question, was 
held to be admissible. Evans v. Lampkin 
etal., 193 


13. It is well settled that no advantage shall 
be taken of admissions made to secure 
one’s peace, or in the way of a compro- 
mise ; and if an acknowledgment and prom. 
ise for this purpose, be replied to a plea of 
the statute of Limitations, the evidence will 
be rejected. Hicks and Lord v. a 


14. But if the court, from the circumstances, 
should be of opinion, that the subsequent 
acknowledgment and promise were made, 
from the consciousness of the truth of the 
indebtedness the evidence would be con- 
sidered good and available. ib. 


15. An account book to be evidence, ought to 
shew the daily transactions of the party ; 
otherwise it will be rejected. Williams v. 
Abercrombie et al., 252 


16. Parol evidence which denies or varies a 
record is inadmissible. Crocket v. Rou- 
ton, 255 


See Bonns, 6,7. Former Recovery. 
New Trrat, 4, 5,8. Noire Proseaut. 
Promissory Notes, 3, 6. Recorp, 1. 


EXECUTION. 


1. If A. be present when an execution is levi- 
edon his property as the property of B., 
and does not object to the levy, or claim ti- 
tle in himself, a presumption arises that he 
has none ; butif A. should afterwards inter- 
pose his claim according to our statute, and 
should produce clear and satisfactory evi- 
dence of his title, he will recover his proper- 
ty. Irwin v. Morell, 74. 


. And if A. should not interpose his claim 
under the statute, but, on the day of sale 
should publicly forbid the sale, and assert 
his title in the hearing of the by-standers, 
he might afterwards imstitute an action 
against the purchaser, who could not defend 
himself against a clear title, by proving that 
the plaintiff, at the time of he levy made 
no objection. ib. 


. But if claimant fail to assert his right, 
both at the time of levy and gale, having 


RES a, 
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an opportunity of doing so, it will be re- 
garded as a fraud upon the purchaser, or 
such gross laches as will bar any future 
claim. ib. 


4. A verbal transfer of a fi. fa. for a valuable 
consideration, is an equitable transfer of 
the interest; but the actual delivery and 
consideration must be proved. Mills v. 
Mercer and wife, 1 


See Dower, 1. Jupement, 1, STATUTES, 
CONSTRUCTION OF 4, TAXES. 


EXECUTOR AND ADMINISTRATOR. 


1. The officers of court cannot issue execu- 
tion for their costs, against an executor or 
administrator who has obtained judgment 
a a defendant that proves to be in- 
solvent. Janes v. Robinson, 


2. The practice of entering up judgment de 
bonis testatoris, et si non, de bonis pro- 
priis, is contrary to law: and if such judg- 
ment cannot be entered up against an ex- 
ecutor or administrator, for a debt due by 
the estate they represent, still less can 
they be made liable for the costs of a suit, 
brought by them in their representative ca- 
pacity, where they had obtained a ae 

ib. 


$. The exception in favor of judgments, mort- 
gages, and executions, contained in the act 
of 1792, prescribing the priority to be ob- 
served by executors and administrators in 
payment of debts due by the estates of their 
testators or intestates, applies only to such 
executions, judgments, and mortgages as 
existed in the life-time of the testator or in- 
testate, and had created a lien upon their 
estates. Bomgaux v. Bevan, 1] 


4. If there be bond debts, and the executor, 
&c. be sued upon a simple contract debt, 
he may neither pay it nor suffer the plain- 
tiff to recover in his action; for if he do, 
and he have not assets besides to satisfy 
the debts due on bonds, he must satisfy so 
much out of his own estate as he has so 

aid, or suffered to be recovered from him : 
or, in‘case of an action brought, it is his du- 
v to set forth in the pleadings, the debts 
ue upon specialties, in bar of such <— 
ib. 


5. The nature of the debts at the time of the 
testator’s or intestate’s death is to regulate 
the priority of their payment, by the exe- 
cutor or administrator ; and no preference 
can be created, either by greater diligence 
on the part of the creditor, or by the acts 
of the executor or administrator himself, ib. 


6. Although a son, under his father’s will, 
may have an interest in the crop growing 
upon land devised, for the support of him- 
self, his mother and other children; if his 
mother die, and he seizes upon the crop 
without being appointed executor or admi- 
nistrator of his mother, his interest in the 
crop will not shield him from liability as 
executor de son tort. Semmes v. Porter, 167 


7. The Executor or Administrator, and not 


INDEX. 


the heir, is the proper party to be made de- 
fendant in foreclosure, in the event of the 
mortgagor's death before foreclosure, 
Adm'rs. of Magruder v. Adm’rs. of Offutt. 

227 


8. And the principle is the same under our 
law, whether the subject of the mortgage 
be real estate or personal property ; the 
heirs cannot be joined as defendants in the 
foreclosure. i 

See Bequest, 1,2. Equity, 1,2. Evipence, 
8,11. Huspanp anp Wire, 1. Letter 
oF DisMIssION FROM COURTs OF OrDI- 
NARY, STaTuTE OF Limitations, 4. Ven- 
Dor, I. 


EXECUTOR de son tort. 


See Executor and ADMINISTRATOR, 6, 
PLEADING, 2. 


EXECUTORY DEVISE. 
See WI tis. 
F. 

FALSE REPRESENTATIONS. 
See NotuE Proseaut. 
FORMER RECOVERY. 

1. To determine whether a former recovery 

is a bar to a subsequent action, a good test 


is, whether the same evidence will support 
both actions. Crockett v. Routon, 255 


2. Ifthe parties, the subject matter of the 
suit, and the evidence be the same, the for- 


mer recovery is a bar, th, 


FRAUDS. 


See TiTLe to Property, 1; Execu- 
Tion, 3 


G. 
GAMBLING. 
See Rerease, 1; Evipence, 8. 
H. 
HABEAS CORPUS. 


1. On a writ of habeas corpus, the court will 
discharge, admit te bail, or remand, accor- 
ding to the circumstances of the case; but 
it will not try any rights to property. And 
if the writ be to bring up infants, the court, 
though bound, ex debito justitia, to free 
them from all illegal restraint, it is not 
bound to deliver them over to any body, or 
to give them any privilege. State v. Fra- 
ser, 43 


2. In cases of habeas corpus ad subjicien- 
dum, the person imprisoned or illegally de- 
tained, may petition for the writ, or any 
other person may do it for him, State v. 
Philpot, 46 










le de. 
f the 
sure, 
fut. 

227 


r our 
gage 
: the 
n the 


NCE, 
‘TER 
RDI- 
V EN- 


ery 
test 
port 
255 


the 
for- 
th, 




















INDEX. 263 





$. The omission of the name of the person 
imprisoned, is not an irregularity, if enough 
appear to indicate the person intended. é. 


4. The petition for this writ ought to be sup- 
fasten by affidavit; but in cases of great 
emergency, the writ will be allowed to issue 
without it. ib. 


5. The benefits of this writ belong to all free 
persons, of every country, and of every 
complexion ; but not to a slave. ib. 


6. An evasion and insufficient return to the 


writ of habeas corpus is a contempt of 


court, and, if obstinately persisted in, the 
court will punish the offender by imprison- 


ment, until he yields obedience to the writ, 


or shows that it is impossible todo so. ib. 
See IRREGULARITY. 


HEALTH. 


See Municipat ReGurations. 





HUSBAND AND WIFE. 


. When a man marries a woman holding pro- 
perty in her own right, he is entitled to 
that property, if he reduce it to possession 
in the life time of the woman: But if he 
does not, and dies, the property survives to 
the wife, and does not vest in his executor 
or administrator. Early v. Sherwood, 7 


2. And if property be given to the wife during 
coverture, it vests absolutely in the hus- 
band, and need not be by him reduced to 
possession in the life-time of the wife. 1b. 

See Auimony. 
I. 
ILLEGALITY. 
See JupGMENT. 


INDICTMENT. 


See Arrest oF JupGmMENT. NoOLuE Pro- 
SEQUI. 


INFANCY. 


A subsequent promise to avoid the plea of 


infancy, must be express, and deliberately 
made. A mere acknowledgment is not 
sufficient. Martin & Co. v. Byrom, 203 


See ApvEerRsE Possession. Haseas Cor- 
pus, 1; Tirte To Property. 


INFERIOR COURTS. 


1. The Inferior Court is not a corporation, 
and cannot be sued as such. Forsythe v. 
Justices of Inferior Court, 40 


2. By the 2d sec. of the act of 10th Decem- 
ber, 1803, the Justices of the Inferior Court 
have power to discharge persons imprison- 

ed for debt, under circumstances therein 

named ; but they must do it as a court; 








An acknowledgment of an open account by 





go 


An order for discharge submitted to them 
individually, for their-respective signatures 
out of court, is insufficient and void. Wood- 
ruff & Co. v. Dean and Mahony, 215 


See New Tria, 2. 
INTEREST. 





letter, is such a liquidation of the de- 
mand as will enable the creditor to obtain 
interest from the date of the acknowledg- 
ment. Hicks and Lord v. Thomas, 218 


INTERPOSING = TO PROPER- 


1. Though it is for the benefit of society that 


claims to property levied on, should be in- 
terposed and settled before the same is sub- 
jected to sale by the sheriff, yet the law 
regulating claims is merely permissive, not 
mandatory. Roe and others v. Doe er 
dem. Neal, 168 


In cases of claim to land, the courts have 
always required proof of the possession of 
the defendant in execution, at the date of 
the judgment or subsequent to it; and 
though possession is the weakest evidence 
of title, it is held sufficient to put the claim- 
ant to the production of his title. ib. 


See TitLe To Property, |. 


IRREGULARITY. 


Irregularity in the writ of habeus corpus 


must be taken advantage of in due time, or 
the party affected by it will lose his oppor- 
tunity of doing it entirely. State v. Phil- 

47 


pot, 
See Haseas Corpus, 3, 4. 
JUDGMENT. 


Judgment cannot be entered upon a recog- 
nizance, until the sureties have been requir- 
ed by scire facias to show cause why judg- 
ment should not be entered against them. 
And if judgment be so entered and execu- 
tion issues, it may be taken advantage of by 
affidavit of illegality. Gilmer v. Black- 
well et al. 6 


See Executor aND ADMINISTRATOR, 2, 


3. Statutes, Construction or, 4. 
VeEnNpoR, 1. 


JURIES. 


1. In criminal cases, if juries mistake law 


and fact, or draw improper conclusions from 
given facts, to prevent injustice, this court 
will, sometimes, grant a new trial, even 
where there has been no corrupt or improper 
conduct on the part of the jury. State v. 
Simmons, 27 


2. If a jury be guilty of gross misconduct, the 


court will not hesitate to grant a new trial. 
State v. Sherbourne, 28 
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3. The fact that one of the jury who tried 
acause on appeal, was security on the 
appeal, though yood cause of challenge 
is not of itse Wr sufficient ground of 
new trial. But if it were shown that the 
juror acted under improper motives and 
principles, a new trial would be granted. 
Glover v. Woolsey et al. 85 


4. Neglect to challenge a juror before he is 
sworn, is a waiver of objection to him. ib. 


5. Where two parties claim title from the same 
grantee, the identity of the grantor is matter 
of fact to be tried by a jury. Doe ex dem. 
Hammond v. Roe and Radin, tenant, 177 


6. If on trial of a claim the jury be satisfied 
that the claimant purchased the property 
with the money of the defendant in fi. fa., 
they ought to declare the sale void against 
creditors, even though it should have been 
made by a sheriff in market overt. Cum- 
ming v. Fryer, 183 


See Arrear, 1. Distress WaArRrRAnT, 1, 
New Triaz, 1.7. Verpict, 4. 


JURISDICTION OF COURTS. 


1. In a court whose jurisdiction is limited to 
a particular’amount, aset-off which exceeds 
such amount cannot be pleaded. Reed v. 
Cormick, 20 

2. The 5th sec. of the act of 1799, entitled an 
act to regulate the pilotage of vessels to 
and from the several ports of this State, and 

which vests the commissioners of pilotage 
with power, to decide, adjust and regulate 
any damage, dispute, complaint or differs 
ence, arising against or between master 
and pilot, for pilotage, or any other matter 
relating to the business of a pilot, does not 
deprive the Justice’s Court of jurisdiction 
over a demand for pilotage, where such 
demand does not exceed thirty dollars. 
Taylor v. Thomas, 59 


3. = the 6th sec. of the judiciary act of 
9 


1799, the Superior Courts as courts of law 
have the power to establish lost papers, 
notes, &c.; and when it is done, the copy 
may be sued on and recovered, in the same 
manner as the original, and that without 
resort to a Court of Equity. Barney, Ad- 
ministrator of Evans v. Doyle, 2 


See AMENDMENT, 1. SrarvTeEs, con- 
STRUCTION OF, 6. 


JUSTICES’ COURTS. 
See JuRispicTIon oF couRTs, 2. 
L. 

LANDLORD AND TENANT. 
See Distress Warrant, |, 2, 3. 
LEGACY. 


1. Altheugh as a general rule it is true, that 


the gift of the interest vests the body ofa 
legacy, yet in such cases the gift of the in- 
terest must be unconditional, and placed un- 
der the immediate control of the legatee. 
Roberts, Adm’r. v. Carr, Ex’r. 178 


. The words “I give unto my brother J. G, 


the sum of $1000, to be vested in bank 
stock, and the net proceeds to be annually 
drawn and paid to him by my executor dur- 
ing the lifetime of the said J. G.” were 
held to be such a gift of the mere interest 
as not to vest the body of the legacy. ib, 


See Bequest, WILLS. 


LETTERS OF DISMISSION FROM 
COURTS OF ORDINARY. 


Letters of dismission fairly and legally ob- 


tained from the Court of Ordinary, as effec- 
tually protect executors and administrators 
from all further liability as such, as a decree 
of the Court of Chancery could do. Smith 
and wife v. Oliver, Adm’r. 190 
LIMITATION. 
See Bequest, 1. Witts, 2,3. 
M. 


MALICIOUS PROSECUTION. 


To support an action for malicious proses 


cution, it is not necessary to prove an ar- 
rest. Stapp v. Partlow, 176 


MANDAMUS. 


1. The Mandamus is an established remedy 


to oblige Inferior Courts and magistrates 
to do that justice which, without’ such writ, 
they are in duty and by virtue of their of 
fice bound to do. Forsyth v. Justices of 
Inferior Court, 38 


2. To sustain an application for mandamus, it 


is not only necessary that the relator should 
have a legal right to the thing commanded ; 
but he must also be without a legal reme- 
dy, ib. 


MEASURE OF DAMAGES. 


1. In an action on a bond for titles, the mea- 


sure of damages is the value of the land at 
the time of the breach. Newsom v. Harris, 
180 


MERCHANTS’ ACCOUNTS. 
See Statute oF Limitations, l. 
MERCHANTS’ BOOKS. 
See Evipencr, 1, 2. 


MONTHS. 


Where the term “months” is used in a 


statute, without defining what kind of 
months, the courts adjudge that lunar 
months are intended. Redmond v. Glover. 

107 
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MORTGAGE. 


If a mortgage be taken to secure the pay- 
ment of two notes becoming due at differ- 
ent times, and the mortgagee foreclose and 
sell pg the first note that becomes due, 
and the mortgaged property be sold for 
more than enough to pay the note on which 
the foreclosure is made, the surplus in the 
sheriff’s hands is discharged from the spe- 
cial lien; and if othercreditors of the mort- 
gagor obtain judgment in the ordinary 
course of law, before the mortgagee fore- 
closes upon the second note, the surplus 
shall be paid over to them according to 
date. Hobby v. Pemberton, 212 

See Executors anD ADMINISTRATORS, 


ae 
MUNICIPAL REGULATIONS. 


The city council of Augusta have the pow- 
er to establish and enforce such by-laws, 
rules, and ordinances, respecting the harbor 
and wharves, and every regulation that 
shall appear to them requisite for the secu- 
rity, welfare and convenience of the city ; 
provided they be not repugnant to the con- 
stitution and laws of the land. Dubois v. 
The City Council of Augusta, 31 


NEW PROMISE. 
See CoparTNeRSHIP, 2. 5, 6, 7. 
NEW TRIAL. 


1. Inacase which turned entirely upon a mat- 
ter of fact, where the evidence was contra- 
dictory, and the special jury had decided, 
and there were no suspicions of fraud or cor- 
ruption against the jury, the court refused 
to grant a new trial. Flournoy v. Coxe, 6 


2, Where an Inferior Court whose jurisdiction 
is limited to a particular amount, allowed 
a defendant to plead a set-off, that exceeded 
such amount, on motion, a new trial will be 


granted. Reed v. Cormich, 20 


3. When a verdict is glaringly against the 
weight of evidence, and must, inevitably, 
work injustice, a new trial may be granted. 
Irwin v. Morell, 74 


4. A new trial will not be granted upon the 
discovery of new testimony which is mere- 
ly cumulative.—Though this rule has not 
been held inflexible, the courts will observe 
great caution in relaxing it. ib. 


5. The court reluctantly granted a new trial 
upon the ground of newly discovered testi- 
mony which was not merely cumulative, in 
connexion with certain auxiliary circum- 
stances attendant upon the case, it not hav- 
ing been satisfactorily shown that due dili- 
gence was used to obtain it sooner. ib. 


6. The granting of a new trial er refusing it, 
must depend upon the legal discretion of 
the court, guided by the nature and circum- 
stances of the particular case. ib. 


34 
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7. Where there was good cause of challenge 
to a juror, unknown to the party at the trial, 
a new trial may be peddrot But the par- 
ty will not be permitted to take advantage 
of an ignorance which is the result of gross 
neglect. Glover v. Woolsey & Co. 85 


8. New discovered evidence isa ground for 


new trial, but it must be such as is so mate~ 
rial, that it would be likely to change the 
verdict, or such as to show that justice had 
not been done ; and it must be such as the 
movant could not have obtained by diligent 
inquiry. 1b. 


9. If a jury give insufficient damages, it is 
granting a 
180 


sometimes a good ground for 
new trial. Newsom v. Harris, 


10. The discovery of new and material tes- 
timony ufter verdict is a good ground fora 
new trial. Stewart v. Grimes ef al., 209 


See Deciaration, 2. Juries, 1, 2, 3. 
Verovict, |. 


NON-RESIDENCE. 
See ResipENCE. 
NOLLE PROSEQUI. 


On indictment for swindling, the proof was, 
that defendant had by false representations 
induced the prosecutor to purchase and 
pay fora tract of land which defendant had 
already sold and conveyed to another: On 
motion to enter nol. pros. for defect of 
proof, prosecutor not having tested his title 
by action of ejectment, the court overruled 
the motion. State v. Dozier, 155 


NOTARY. 
See RExEAsE, l. 
NOTICE. 


. Notice must be given to produce an origi- 
nal paper proved to be in the possession of 
the adverse party, before secondary evi- 
dence can be received of its contents. 
Bank of South Carolina v. Brown, 

. The only exception to the above rule is, 
where, from the nature of the proceedings, 
the defendant must know that the plaintiff 
intends to charge him with the possession 
of the instrument ; as in an action of trover 
for a bond. tb. 


oO. 
OFFICERS OF COURT. 
Judicial officers are not liable tocivil suits for 
their judicial acts. Upshaw v. Oliver ef al. 
241 
P. 
PILOTAGE. 


See Junispiction or Covurts, 2. 
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PLEADINGS. 


1. In an action of debt upon notes given in 
purchase of land, defendant will! not be 
permitted to plead misrepresentations of 
the value and quality of the land, made by 


vendor; nor will the plea of partial failure’ 


of consideration avail him. Hinton v. 
Scott, 


2. Where defendants were sued in assumpsit 
as executors de sun tort and pleaded non 
assumpsit, ne unques executor,and that 
they never intermeddled, the court would 


is void for want of consideration ; but wher 
the cause of action forborne, is clearly ille-e 
gal and void, a note given in consideration 
of forbearance, is tainted with the nature 
of that cause of action. Slack v. Moss, 16] 


5. The maker of a promissory note cannot be 


sued with the indorser out of his county. 
Morris v: McClain, eé al. 172 


6. To an a-t.un upon a note the defendant 


wi'l not be allowed to prove a partial fail- 
ure of consideration. Jordan v. Adm’r of 
Jordan, 181 


not allow a separate trial of each plea. 
Brodnax v. Brown et al. Ex’rs., 202 7. A purchaser,of special interest in land, 
who gives his note for the purchase money, 
See AMENDMENT, 1,2. Bonp,7. Execu- and is in quiet possession of the land, shall 
TOR AND ADMINISTRATOR, 7, 8. PRINcI- not be protected from the payment of the 
PAL AXD AGENT. Promissory Notes, 8. note, from a mere apprehension of being 
Revease, 1. Set-orr, 1,2. Resipence, disturbed at some future time. 1b. 

, 3. 
8. A transfer of notes long after they become 
PRACTICE. due, will not deprive the maker of any de- 
fence to which he wouid have been entitled 
If a defendant has his testimony in court, and had they continued in the hands of the 
refuse to introduce it at a proper time, rest- ayee. Crawford, Adm’r cum tes. an. v. 
ing his case upon matter of law, and the Beal et al. 

benefit of a concluding argument, after 
the case has been argued for plaintiff,he 9. An interlineation of the words “or bear- 
cannot then be permitted to change his po- er” in a due bill, is a material alteration, 
sition and introduce his testimony. Stewart and will vitiate the instrument, unless it is 
v. Grimes et al. 209 proven to have been made by the maker 


or by his consent. Scottv. Walker, 244 
PRIORITY OF DEBTS. 


10. A note given in compromise of a suit by 

See Executors anp ADMINISTRATORS, 3, Si. fa. to condemn land under the lottery 

4,5. Morteace. Taxes. law of 1825 is in violation of that statute, 

contrary to public policy, and void as be- 

PROHIBITION. tween maker and payee ; and its conside- 

ration may be inquired into ina suit be- 

Prohibition will not be granted unless the par- tween the original parties. Poe v. Jus- 

ty is in danger of being injured by some tices of the Peace, 249 
suit actually depending ; it 1s not sufficient 

that he merely fears that a suit may be 11. But if such note be indorsed before due, 

commenced, in which he might suffer dam- and without notice, in a suit by such inno- 

age. Mealing et al. v. City Council of cent indorsee against the maker, the courts 

Augusta. 221 will not permit the consideration to be in- 


quired into. 1b. 
PROMISSORY NOTES. 
See Bonps, 3. Receipt, 1. 
Where a statute required a bond with se- 
curity to be taken for the rent of a public PURCHASE MONEY. 
bridge, and in lieu thereof a promissory 
note was taken—on suit brought to recover The purchase money is not an original charge 
the amount of such note,—Held, that the upon the landed estate, but only an equity 
statute was substantially complied with, and to resort to,in case the personal estate 
that the note was not void. Central Bank should prove deficient. Harden e¢ al. v. 
v. Kendrick, 67 Miller, 121 


. The legislature of Georgia, in making pro- R. 
missory notes negotiable, whether given 
for money or other thing, ipso facto made RECEIPT. 
them exempt from the necessity of proving 
consideration. Daniel v. Andrews, 157 1. A., indorsee of a negotiable note given by 
B., placed the same in the hands of an attor- 
. The execution of a promissory note is evi- ney for collection: B., as collateral security 
dence in law of a full settlement of all ac- for the payment of said note, placed in the 
counts up to the date thereof, except such hands of A.’s attorney, a larger amount of 
as are specially excepted at the time. notes and other evidences of debt against 
Mills v. Mercer, 160 third persons, taking a receipt therefor from 
A.’s attorney, in which the attorney stipu- 
4. The court refused to decide that a note lates,as soon as he collected sufficient to 
given in consideration of forbearance to sue, pay B.’s note, to deliver the same to B., 
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and pay him any balance there might be 
remaining: Held, that the evidences of debt. 
were not taken in satisfaction of B.’s note’ 
—and that such receipt did not amount to 
an agreement by A.’s attorney, not to sue 
B. till the securities mentioned therein 
could be collected. Pennington v. Watson, 
et al. 98 


RECORD. 


1. A garbled or imperfect record will not 
be received in evidence by the courts. 
Hale v. Burton, 105 


2. The records and judicial proceedings of 
the courts of South Carclina, when legally 
authenticated, are entitled to the same faith 
and credit in Georgia as they have by law 
or usage in Carolina. Harris & Co. v. 
Williams, 199 


RELEASE. 


Where an agent had lost the money of his 
separ at faro, and an action for money 
ad and received, was brought by the prin- 
cipal, it was held that the agent was nota 
competent witness until released. And to 
enable the court to decide upon the compe- 
tency of the agent as a witness, the release 
need only be officially attested by notaries ; 

it is not necessary they should prove it 
as witnesses. Allen v. Lacy et al. 81 


RENT. 
See Distress WARRANTS. 


REPLEVIN. 





See Distress WARRANTS. 
RESIDENCE. 


. To constitute a legal residence there must 
be the concurrence of an actual residence, 
and an intention to remain, which is matter 
of fact for a jury to decide, not alone from 
express words, (which might not at all 
times be proper testimony) but from at- 
tendant circumstances showing an animus 
manendi. Lamar v. Mahony. 93 

2. Non-residence must be pleaded, and can- 
not be taken advantage of, on motion in ar- 
rest of judgment before the superior courts 
of the State of Georgia. Slaughter et al. 
v. Thompkins. 117 


$. Defendants in such cases by appearing and 
filing issuable pleas, waive their right to be 
sued in the county where they reside. 10. 
ROAD COMMISSIONERS. 
See Costs, 3. 
S. 


SGIRE FACIAS. 


Sce JupGMeENT. 








1 


2. 


SET-OFF. 


. If A. contracts a debt with B. as the ad- 


ministrator of C., and is sued for the same, 
he cannot plead asa set-off a debt due to 
him from C., the intestate. Crawford, 
adm’r. cum tes. an.v. Beal et.al. 204 


But where the debt sued on was originally 

due to the intestate instead of his admin- 

istrator, the debts are mutual and may be 

pleaded as a set-off. Crawford, adm’r. v. 
1) 


Grubbs. 206 
See Jurispicrion or Courts, 1. New 
TRIAL, 2. 

SHERIFF. 


A sheriff can sell nothing but goods and 


chattels, lands and tenements ; a right to 
receive a distribution share is neither. Col- 
vard v. Coxe, Adm’r. of Crawford, 99 


See Equirasce Interest, 1. INTERPOSING 


cLaIM,1. Morreace. Taxes. VER- 


pict, 4. 
SLANDER. 


Words which are doubtful or even inno~ 


— 


oe 


See Constasie. Deeps, 5. HaBras cor- 


cent in themselves, if they be proven to 
have a criminal signification according to 
the common understanding of them, will 
support an action of slander. Cooper v. 
Perry, 247 


SLAVES. 


pus, 5. Writ oF RavisHMENT OF 


WARD. 





SPECIAL JURY. 
See APPEAL. 


STATUTES, CONSTRUCTION OF. 


. Where a statute prescribing a bond, de~ 


clares all bonds not taken in pursuance to it 
void, the statute must be strictly pursued, 
as bonds which do not conform to it are 
void by expressjenactment. But where the 
statute contains no such provision, the con- 
ditions of bonds taken under it which are 
contrary to the statute, are alone void; as 
also are onerous conditions beyond the sta- 
tute. Justices of Inferior Court v. Wynn, 23 


Statutes giving summary remedy out of 
the ordinary course of proceeding, must be 
construed strictly, and confined to cases 
clearly contemplated by them. Hale v. 
Burton, 105 


. The construction put upon the statute of 


22d Dec. 1323, in relation to dormant judg- 
ments is, that when seven years have 
elapsed without any entry on the fi. fa. 
showing diligence on the part of the plain- 
tiff or owner, the judgment is void. Stone 
v. Head and others, 166 















268 


4. Statutes against fraud when they operate 
against offence, are to be liberally constru- 
a so as tu avoid the frauduleut transaction. 
Cumming v. Fryer, 183 


5. The constitutionality of the statute of 15th 
Dec. 1810, for the more etfectually securing 
the probate of wills, &c., affirmed in the case 
of S:nith and Wife v. Oliver, Adm’r. 190 


6. There is nothing in the 5th section of the 
statute of 1799, which by fair construction 
wili deprive any one of a legal defence, ac- 

uired without fraud, and subsisting at the 
tine of the decease of his creditor. Craw- 


ford, Adm’r. v. Grubbs, 206 


7. The statute of 1829, extending the laws of 
the State of Georgia over the Cherokee 
Country, commented upon, and its consti- 

affirmed in the case of the State 

230 


tutionalit 
v. Tassels, 


See AFFIDAVIT FoR ATTACHMENT, I. 3, 4. 
AmenpDMeENtT. Bonn, 2,3,4.9. Deeps, 
2,3. Execution, 1. Exrcutor anp 
ADMINISTRATOR, 3. INrertoR Courts, 
2. Mowrns. Promissory Notes, l. 


STATUTE OF FRAUDS. 


1. Treasury checks are neither goods, wares, 
or merchandize, within the meaning of the 
17th sec. of the statute of frauds. Beers 
et al. v. Crowell, 29 


STATUTE OF LIMITATIONS. 


1. The exception in favor of merchants’ ac- 
counts in the Sth sec. of the Statute of Li- 
mitations of 1767, is not repealed by the act 
of limitation of 1809. Fellows v. Guimarin 
et al., 101 


2. The Statute of Limitations of 1767, is no 
bar to an application for the assignment of 
dower. Wakeman et uzr.v. Roach, 123 


3 A debt when once barred by the Statute of 
Limitations, can be revived, only by a new 
promise, express or implied, and for which 
the old debt forms the consideration. Brew- 
ster v. Hardeman, e¢ al. 139 


4. An administrator cannot compute the year 
of his exemption from suit, in support of 
the plea of the statute of limitations. Jor- 
dan v. Adin’r. of Jordan, 182 


5. The general rule that when the statute of 
limitations once attaches, it will continue to 
run, must yield to the statutory inhibition 
against the plaintiff’s right to sue. ib. 


See Coparrnersuip, 5, 6. 
SWINDLING. 
See Notte Proseaut. 
T. 
TAXES. 


1. An execution for taxes takes precedence 
of fi. fas. of older date in favor of indivi- 
duals. State v. Pemberton, et al. 15 


INDEX. 


2. No special power of taxing banks in their 
corporate capacity, lias been given to the 
Mayor and Aldermen of Savannah by the 
act of 1825, and no such power can be im- 
plied from the general taxing powers con- 
ferred by that act. Bank of Georgia v. The 
Mayor and Aldermen of Savannah, 130 


3. The city may tax bank stock in the hands 
of the hoi!ders living in the city, for it is per- 
sonal property and liable to tax under the 
act above referred to. ib. 


4. The general powers to tax conferred on 
towns and cities, ought not to be so con- 
strued as to subject the property of a cor- 
poration to be twice taxed; unless by ex- 
press words of a statute or necessary impli- 
cation. 1b. 


TESTATOR. 


A testator may limit the extent of power 
conferred by him, and prescribe the parti- 
cular manner of executing it, and the agent 
is as little able to vary the manner, as totran- 
scend the limit, for in either case he would 
be found usurping, instead of executing au- 
thority. Mackay et al. v. Moore, Ex’r. of 
Wilson et al. 95 


TITLE TO PROPERTY. 


Where a person, knowing that he has title 
to property, stands by and suffers another 
to mortgage or sell it without asserting his 
title, or making it known to the mortgagee 
or purchaser, he cannot afterwards set up 
his claim. And in such a case even infancy 
will be no protection, provided the minor had 
arrived at those years of discretion, when 
a fraudulent intent could be reasonably as- 
cribed to him. Irwin v. Morell, 74 


See Executiox, 1, 2, 3. Inrerposine 
Cram. Juries, 6. 


TREASURY CHECKS. 
See Sratute or Fravups, I. 
TROVER. 


1. A. sold B. a cariiage and harness for 
which A. gave B.a bill of sale; the pro- 
perty was not delivered at the time of sale, 
but A. promised to deliver it, and in pursu- 
ance of such promise, carried it to the riv- 
er with a view to put it ona boat to be car- 
ried io Augusta and delivered to B.; which 
however was never done, nor his promise 
further cemplied with; B. called on A. for 
the delivery of the property, which A. re- 
fused; B. knew where the property was, 
and might have taken it when he pleased. 
Held that there was not such an actual or 
constructive conversion by A., as to entitle 
B. to maintain trover against him. Roll v. 
Black, 18 


. Where negroes had been given to minor 
children, and the father sold them to A., 
and an action of trover to recover their 
value was brought against A.; held, that 
the sale by the father was void, and that the 











INDEX. 269 


action would lie. Wilson et al. v. Wright, 
102 


TRUSTEE. 


Where A. executed a deed of gift in which 


certain goods and personal chattels were 
conveyed to B: in trust for the payment of 
A.’s debts with the remainder to B., the 
court held that no person but a creditor 
of the grantor could interfere with the rights 
and interests of the trustee. Evans v. 
Lamkin and another, 193 


V. 
VENDOR. 


A vendor of real estate is not obliged to ob- 


tain judgment and a return on his execution 
before applying to a court of equity to ob- 
tain from an administrator an account of 
the personal estate of the intestate, and a 
decree of payment in case of assets, or 
otherwise, alien upon the land sold. Har- 
den et al. v. Miller’s Adm’x. 121 


VERDICT. 


1. Where a verdict has no foundation in the 


evidence, a new trial will be granted ; but 
where there has been evidence on both 
sides, it being the peculiar province of the 
jury to determine the relative weight of 
conflicting evidence, the court, although it 
may differ with the jury on the point of pre- 
ponderance, will not disturb the verdict. 
Irwin v. Morell, 74 


2. Where no rutile of law has been violated, 


and the jury acted within their appropriate 
sphere, the court wiil not disturb their ver- 


dict, unless in extraordinary cases. Wil- 
son et al. v. Wright, 102 


8. Where there have been two concurring 


verdicts, unless there have been something 
grossly and manifestly wrong and unjust 
in them, they should not be disturbed by the 
court, Cumming v. Fryer, 183 


4. By the 23d sec. 3d div. Penal Code, 1817, 


the jury are declared to be judges both of 
law and of fact; and yet if they were to 
pronounce a verdict grossly and manifestly 
wrong, the court would, unquestionably, 
grant a new trial; but where the verdict is 
in accordance with the justice of the case, 
and the punishment is at the discretion of 
the court, the verdict will not be disturbed, 
State v. Simms, 214 
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See New Triat, 3. 
Ww. 
WARRANTY. 


A sale of special interest in land does not 


amount to a warranty of title; and if the 
relinquishment to the purchaser simply re- 
cites the promise of a third person to make 
title, this will not constitute a warranty. 
Jordan v. Adm’r of Jordan, 


1. 


2. 


3. 


WILLS. 


If a person, making his will, direct that 
“if any of his slaves should desire to go to 
the African Colony, they should be permitted 
to go, and their expenses to the port of em- 
barkation should be paid,” such will is not 
void under the act of 1818; nor is it in- 
consistent with the policy of our laws; 
but ought to be executed. Jordan v. Heirs 
of Bradley, 170 


An executory devise, to vest on a dying 
without issue generully, that is on an inde= 
finite failure of issue, isnot good, because 
it tends to create a perpetuity. Atwell’s 
Ex’rs. v. Barney, 207 


But courts, favoring the intention of the 
testator, particularly in devises of personal 
property, take hold of any circumstance or 
words of the will which limit the general 
expression of © dying without issue,” and 
afford a ground for construing the limitation 
to be a dying without issue living at the 
death of the party, in order to support the 
devise over: so the words “ after her death 
if no lawful issue,” were construed to mean 
without lawful issue at the death of the de- 
ceased, and to constitute a good limitation 
in an exccutory devise. 4b. 


See Bequest, 1,2. Leeacy,1, 2. TEs 
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WITNESS. 


1. It is competent for a witness to refresh 


io) 


— 





his memory, by resorting to a memorandum 
which he had made of a fact, and if he can, 
then speak to the fact from his own recol- 
lection, it will be good evidence ; but if after 
seeing the memorandum he cannot recollect 
the fact, the original memorandum itself 
must be produced. Bank of South Carolina 
v. Brown, 62 


. Where a person is manifestly interested in 


the event of a suit he is incompetent asa 
witness. Miller v. Hale et al. Executors 
119 


of Burton, 


The payee of a promissory note is a com- 
peteut witness to prove its consideration 
under some circumstances. Slack v. 


Mos 8; 16] 


A. sued B. as executor de son tort of C. 
and offered C’s. wife to prove the intermed- 
dling, she being an heir and distributee of C. 
and the effect of her testimony being to 
increase the residuum for distribution, in 
exact proportion to the debt sue! on and 
soucht to be recovered ; the court held C.’s 
wife to be clearly incompetent as a witness. 
Anderson v. Primrose, Executor. 217 


It is a general rule in claim cases, and 
considered the safest that can be adopted, 
that defendants in execution cannot be 
witnesses. Edwards for Anderson and 
Co. v. Musgrove, 220 


See REveEAsgs, 1. 
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WORDS OF LIMITATION. 
See Bequest, 1. 
WRIT OF PARTITION. 


See Hussanp axp WIre. 


INDEX. 
WRIT OF RAVISHMENT OF WARD. 


This writ under the statute 1790, was given to 
7 the right of freedom against the claim 
of perpetual service, and nothing mere. It 
will extend to no other case of tho deten- 
tion of free persons of color, however ille- 
gal. State v. Philpot, 58 











